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Use Tax Assessment Forms Not Pre-Numbered

CQA Use Tax Assessment Forms are not pre-numbered and thus could not be controlled and
accounted for. Pre-numbered forms help to ensure that transactions are recorded and accounted
for. As a result, the true amount of Use Tax revenues and receivables cannot be determined.

Discrepancies in Use Tax Assessment Data per COA versus DRT

For FY 2017, CQA reported total Use Tax assessments of $1.8M while DRT’s record showed total
assessments of $1.4M, or a difference of $417K. The discrepancy could be due to 5,608
unprocessed Use Tax Charge Forms as of February 2019.

Lack of Communication of Use Tax Payments
The CQA Administrative Clerk III accepted Use Tax payments up to 68 days, which is

significantly beyond the seven-day grace period after assessment. Payments were accepted without
validating against the original copies of the Use Tax Charge Form, issuing an official receipt, and
communicating with DRT. Due to the lack of communication with DRT, Use Taxes owed could
be overstated as TPS-recorded payments are not interfaced with DRT.

No Record of Use Tax Exemptions and Post-Supervisory Reviews

Although CQA has records of the incoming air cargoes, it has insufficient records to document
how much of the daily total incoming cargoes were exempt from Use Tax. For August 2018,
CQA’s Use Tax Charge records showed 206 MAWBs with Use Tax assessments of $75K for
goods valued at $1.9M. Only $2.1M of the $197.9M of incoming goods (or 1%) was assessed Use
Taxes, resulting in about $195.8M (or 99%) of cargoes exempt or not assessed for Use Tax.
Although these cargoes could be exempt or non-exempt based on guidelines, this could not be
determined due to insufficient records.

Manual to No-Tracking of Personal Exemptions

Since Use Tax assessments are dependent upon each CQA officer’s professional judgment,
personal exemptions could be manually tracked or not at all. CQA’s Standard Operating Procedure
does not outline a process on how to track or monitor the $1,000 per month or $5,000 per year of
personal exemptions granted, nor does it define a threshold that should be considered in assessing
Use Taxes. Without an electronic tracking system in place, the excess over exemptible amounts
per taxpayer is difficult to determine.

CQA is currently in the process of procuring a Customs Management Information System (CMIS)
that has various capabilities, including: receiving all AWBs and manifests electronically,
automated assessments of Use Tax, tracking of exemptions, and more. CQA Management needs
to aggressively pursue the acquisition of a CMIS (with appropriate funding) to minimize, if not
eliminate, manual processes that may waste resources due to inefficient processes and solve all
other relevant issues which deprive GovGuam of its true Use Tax revenue.

Lack of Independent Verification of Collections by DOA

For FY 2017, DOA reported total TPS collections of $129K in contrast to CQA’s recorded $130K,
or a difference of about $1K. Our testing found three reported payments totaling $8K without
supporting documents, which further raises concerns on the completeness of remittances to the
Treasurer of Guam (TOG). CQA Management should consider further investigating these matters
as it increases the risk for potential fraud. We also learned that the total Use Tax collections
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received by TOG per Depositor’s Form were not verified against the total per TPS. Without an
independent verification by DOA, there is a high probability of short or delayed deposits of Use
Tax collections.

Conclusion and Recommendations

We commend CQA for its diligence in performing its primary task of inspecting incoming cargoes
and assessing Use Taxes daily on the front end. However, GovGuam’s Use Tax data and processes
need significant improvements, especially in the automation of incoming air cargoes; recording of
assessment, exemption, and collection; and the interface of Use Tax data. With the current manual
processes, the voluminous and substantial value of incoming domestic and foreign goods could
increase the risk of revenue leakage in Use Tax and other taxes resulting from escaped or incorrect
assessments. Therefore, GovGuam needs to move towards the automation of these Use Tax
processes and establish an efficient accounting infrastructure that could interface Use Tax data and
information in CQA and DRT’s systems. We recommend the following:

e DRT Management:
(1) Provide sufficient resources to prioritize processing of Use Tax Forms and reduce
backlog.
(2) Meet with CQA on issues regarding taxpayer’s information on Use Tax Assessment
Forms.
(3) Provide updated training to CQA personnel.

e CQA Management:

(4) Maintain a record of exemptions and supervisory reviews.

(5) Update SOP to define threshold in assessing cargoes subject to personal exemption.

(6) Aggressively pursue the acquisition of a CMIS.

(7) Strengthen internal controls on Use Tax payments, collections, and deposits to
prevent potential fraud.

(8) Separate Use Tax collections from other fees in the Depositor’s Form for
accountability.

e TOG:
(9) Verity Use Tax collections against TPS records.

e DRT, DOA, and CQA:
(10) DRT coordinate with DOA to establish and book the Use Tax Receivable for
consolidation in the GovGuam Financial Statements.
(11) Consult with the Office of Technology on the interface of CQA and DRT’s systems.
(12) Incorporate a control numbering sequence on the Use Tax Assessed Forms.

Benjamin J.F. Cruz
Public Auditor
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Benjamin J.F. Cruz
Public Auditor
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Glossary of Acronyms

AG Attorney General
AS400 Financial Management System
BPT Business Privilege Tax
CMIS Customs Management Information System
CQA Customs and Quarantine Agency
DOA Department of Administration
DRT Department of Revenue and Taxation
Form UST Use Tax (Assessment) Forms
GCA Guam Code Annotated
GovGuam Government of Guam
GRT Gross Receipts Tax
HAWB House Airway Bill
HOT Hotel Occupancy Tax
MAWB Master Airway Bill
SOP Standard Operating Procedures
TOG Treasurer of Guam
TPS Transaction Processing System
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Results of Audit

Our audit of GovGuam’s Use Tax data and processes from October 1, 2016 through December 31,
2018 found significant flaws and deficiencies in its manual processes. This includes the control,
assessment, and recording of incoming cargoes; recording of assessments, exemptions, and
collection of Use Tax; and data interface.

In CY 2018, CQA’s Air Cargo Operations received incoming cargoes worth $1.6B. Without
considering all exemptible cargoes, the Use Tax rate of 4% if collected upfront, could provide
GovGuam approximately $65.5M of Use Tax revenues. However, based on existing laws and
CQA’s professional judgment, GovGuam only collected $136 thousand (K) (or 0.2%) from air
cargo in CY 2018. The deficiencies noted were due to the inadequate oversight, monitoring, and
coordination of its key players—CQA, DRT, and DOA. Specifically, we found:

e Manual recording and assessment of incoming air cargo prone to error;
DRT backlog in processing Use Tax Forms due to non-prioritization;
True value of Use Taxes assessed, collected, and receivables is unknown,;
No record of Use Tax exemptions and post-supervisory reviews;
Manual to no tracking of personal exemptions;
Lack of independent verification of collections by TOG; and
Use Tax manual files susceptible to various risks.

Manual Recording and Assessment of Incoming Air Cargo Prone to Errors

In CY 2018, CQA’s Air Cargo Operations manually processed $1.6B worth of incoming cargoes.
With the voluminous and substantial value of incoming domestic and foreign goods, there is a high
risk of revenue leakage in Use Tax and other applicable taxes resulting from escaped or incorrect
assessments.

CQA could not provide our initial request for fiscal year (FY) 2017 E-Log data for incoming
cargoes as electronic and physical FY 2017 data files could not be located. In October 2019, CQA
Customs Officer III confirmed the file was located. While FY 2017 data was subsequently
available, we did not inspect the file as alternative audit procedures excluded FY 2017 in the audit
scope and coverage for testing. CQA must exercise extra care in preserving and ensuring
completeness of its records for an efficient and effective review when needed.

We performed a comparison of the E-Log data versus Use Tax Paid records for August 2018 and
sampled incoming goods valued at $128K. We found:
e Three incoming cargoes valued at $42K (33% of our sample) were not found in the E-Log
records;
e Two incoming cargoes’ MAWB numbers recorded in the E-Log were off by one number;
e One assessment was done 10 days after arrival; and
¢ One instance where air cargo information was inputted into the E-Log after its assessment.

In addition, we also found an instance where a MAWB’s value was reported in the E-Log
incorrectly, with a difference of $7M. These findings resulted from the manual processes and
reflect the process’ nature of errors and inconsistencies.
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Since Use Tax assessments are dependent upon each CQA officer’s professional judgment,
personal exemptions could be manually tracked or not at all. According to CQA Customs Officer
111, Use Taxes are normally assessed on all goods purchased by a business that is not for resale or
line items valued above $1K because they are easily identifiable. However, he does not assess Use
Taxes on items that are less than $100 over the exemptible amount.

CQA’s Standard Operating Procedure (SOP) does not define a threshold that should be considered
in assessing or not assessing Use Taxes. It also does not outline a process on how to track or
monitor the $1,000 per month or $5,000 per year of personal exemptions granted. The same
taxpayer could essentially import goods that may be listed in different airway bills or shipped at
different times during the month or under different names to circumvent maximum allowable
personal exemptions. To reiterate, without an electronic tracking system in place, the excess over
exempt amounts per taxpayer is difficult to determine. Manual tracking would be cumbersome and
ineffective. Therefore, for better policy guidance, we recommend CQA define a threshold in its
SOP in assessing cargoes subject to personal exemption.

According to Customs Officer III, CQA received funding to procure a Customs Management
Information System (CMIS) in 2017 from the Department of Interior. However, the CMIS was not
procured due to the expiration of funding and resignation of the staff in charge. CQA 1is currently
in the process of procuring an electronic system with various capabilities to include tracking of
exemptions; Use Tax automated assessments; receipt of all Airway Bills and manifests
electronically; and automatically flags imports that require specific licenses, permits, or
inspections.

As of June 2019, Bill 166-35 was introduced, which would allow GovGuam to collect Use Taxes
on online purchases to enhance revenues. However, even with the possible agreement between
CQA and the U.S. Postal Service, its implementation could be uncertain due to the difficulty of
tracking personal exemptions.

We recommend that CQA management aggressively pursue the acquisition of a CMIS (with
appropriate funding) to minimize, if not eliminate, manual processes that may waste resources due
to inefficient processes and solve all other relevant issues which deprive GovGuam of its true Use
Tax revenue.

Lack of Independent Verification of Collections by DOA

At the end of each workday, the CQA Administrative Clerk and Cashier input Use Tax payments
received into the TPS, create separate Depositor Forms (for TOG), and store the money overnight
in safes. The money is transmitted to TOG by a third party the following business day. TOG
verifies any amount of money received against the Depositor Form totals without verifying which
Use Tax assessments it corresponds to in the TPS. Therefore, there is no independent verification
if the deposited collections tallied with the TPS Use Tax total for the day.

For FY 2017, DOA reported total TPS collections of $129K although $130K was collected based
on CQA’s Air Cargo Operations, record, or a difference of $1K. See Table 3 below.
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Conclusion and Recommendations

We commend CQA for its diligence in performing its primary task of inspecting and clearing
incoming cargoes and assessing Use Taxes daily on the front end. However, GovGuam’s Use Tax
data and processes need significant improvements in its manual processes. This includes the
control, assessment, and recording of incoming air cargoes; recording of assessments, exemptions,
and collections; and data interface. With the current manual processes, the voluminous and
substantial value of incoming domestic and foreign goods could increase the risk of revenue
leakage in Use Tax and other taxes resulting from escaped or incorrect assessments.

In CY 2018, CQA’s Air Cargo Operations received incoming air cargoes worth $1.6B, of which
only $136K in Use Taxes were collected. If all incoming air cargoes are assessed and collected
upfront, GovGuam could generate $65.5M in Use Tax revenue.

DRT’s AS400 and DOA’s TPS systems do not interface due to the existing accounting
infrastructure and contribute to the unknown true amount of Use Taxes owed. Additionally, it is
difficult to determine Use Taxes paid, charged, and outstanding due to the lack of communication
amongst CQA, DRT, and DOA, as well as the inability to account for the Use Tax Assessment
forms as they are not pre-numbered and controlled. Consequently, no Use Tax receivable has been
booked and consolidated in the government-wide financial statements since FY 2016.

DRT’s backlog in processing Use Tax Forms contributed to its inefficiency in the collection of
Use Tax. If this condition persists, DRT could risk its authority and ability to collect unpaid taxes
due to the limiting provisions on the statute of limitations.

Use tax exemptions are dependent upon the professional judgment of the inspecting CQA Customs
Officer and to any guidelines and training received. CQA does not maintain a record of exempt
goods, supervisory reviews, and the results of those reviews. As of June 2019, Bill 166-35 was
introduced, which would allow GovGuam to collect Use Taxes on online purchases to enhance
revenues. However, even with the possible agreement between CQA and the U.S. Postal Service,
its implementation could be uncertain due to the difficulty of tracking personal exemptions.

The lack of segregation of duties at CQA and independent verification of Use Tax collections by
DOA contribute to risks of short or delayed deposits. Additionally, paper-based records, if
destroyed, would be unrecoverable when providing evidence to prove potential fraud.

Overall, CQA, DRT, and DOA should collaborate to address the pressing issues in the Use Tax
data and processes. Maintaining a reliable Use Tax database could provide GovGuam the
opportunity to make use of the economic value of the data for its decision-making as well as
maximize its revenue generation efforts.

Therefore, we recommend that:

e DRT Management:
(1) Provide sufficient resources to prioritize processing of Use Tax forms and reduce
backlog.
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(2) Meet with CQA on issues regarding taxpayer’s information on Use Tax Assessment
Forms.
(3) Provide updated Use Tax training to CQA personnel.

e CQA Management:

(4) Maintain a record of exemptions and supervisory reviews.

(5) Update SOP to define threshold in assessing cargoes subject to personal exemption
for better policy guidance.

(6) Aggressively pursue the acquisition of a CMIS.

(7) Strengthen internal controls on Use Tax payments, collections, and deposits to
prevent potential fraud.

(8) Separate Use Tax collections from other fees in the Depositor’s Form.

e TOG:
(9) Verify Use Tax collections against TPS.

e DRT, DOA, and CQA:
(10) DRT coordinate with DOA to establish and book the Use Tax receivable for
consolidation in the GovGuam Financial Statements.
(11) Consult with the Office of Technology on the interface of the CQA and DRT
systems.
(12) Incorporate a control numbering sequence on the Use Tax Assessed Forms.
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Classification of Monetary Amounts

1 Manual Recording and Assessment of $- $- $- $.
Incoming Air Cargo Prone to Error
2 DRT Backlog in Processing Use Tax $ $ $ $.
Forms Due to Non-Prioritization ) i )
3 True Value of Use Taxes Assessed,
Collected, and Receivable is Unknown
Inability to Interface between CQA
and DRT’s Resulted in Unrecorded $- $- $ 1,642,395 $-
Receivables
Use Tax Assessment Forms Not $- $- $. g.
Pre-Numbered
Discrepancies in Use Tax
Assessment Data per CQA versus $- $ - $- $-
DRT
Lack of Communication of Use Tax
P $ - $- $- $-
ayments
4 No Record qf Use Ta)? Exemptions and $2.330 $. $- $.
Post-Supervisory Reviews
5 E/Ianual to No-Tracking of Personal $- $- $- $-
xemptions
Lapses in Deposit and Lack of
6 Independent Verification of Collections $8,297 $- $- $-
Use Tax Manual Files Susceptible to
7 Narious Risks $- $- $- $-
Total | $ 10,627 $- $ 1,642,395 $-

3 Other financial impact are amounts identified in the audit that do not fit the other categories.
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Appendix 1:

Objective, Scope, and Methodology

The objectives for the audit were to determine whether:
(1) Incoming air cargoes were properly recorded, accounted for, and assessed by CQA and
DRT;
(2) Use Tax exemptions were granted in compliance with applicable laws and regulations; and
(3) Use Tax collections and deposits were properly accounted for, recorded, and deposited in
a timely manner.

The scope of our audit was from October 1, 2016 through December 2018. Our review included
Use Tax Paid and Charge Forms, including the accompanying manifests, airway bills, and
invoices. We also conducted our analyses using Use Tax data provided by DRT through AS400,
and CQA and DOA through the TPS.

Methodology

The methodology included the review of pertinent laws, rules and regulations, policies and
procedures, and other relevant documents pertaining to CQA, DRT, and DOA’s management and
processes of the Use Tax Program. The work was carried out primarily at our office and CQA’s
Air Cargo Operations in Tiyan, Guam.

We also:

(1) Researched hotline tips and similar audit reports with the same topic.

(2) Conducted interviews and walkthroughs with CQA, DRT, and DOA officials (Customs
Officer III, Administrative Clerk, Acting BPT Director, Taxpayer Services Administrator,
Treasurer of Guam, and Assistant Treasurer of Guam), to gain an understanding of the Use
Tax processes for incoming air cargo through CQA’s Air Cargo Operations.

(3) Obtained Use Tax data including: Use Tax Receivable from DRT, Use Tax Revenue from
DOA, and Use Tax Assessed (Paid and Charged) from CQA.

(4) Obtained E-Log data to determine total incoming air cargo for CY 2018.

(5) Identified pertinent law and rules and regulations as audit criteria.

(6) Selected and tested:

a. A combination of 24 samples (Use Taxes assessed) and another six (via the E-Log) to
satisfy Objective 1.

b. Two samples of manifests selected to satisfy Objective 2 on exemptions.

c. 30 samples (15 Use Taxes paid and accepted by the Cashier and 15 received by the
Administrative Office) were randomly selected throughout FY 2017.

(7) Inquired or interviewed CQA, DRT, and DOA staff on matters requiring clarification on
our testing results.

Our audit was conducted in accordance with the standards for performance audits contained in
Government Auditing Standards, issued by the Comptroller General of the United States of
America. Those standards require that we plan and perform the audit to obtain sufficient,
appropriate evidence to provide a reasonable basis for our findings and conclusions based on our
audit objectives. We believe that the evidence obtained provides a reasonable basis for our findings
and conclusions based on our audit objectives.
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Appendix 2:
Prior Audit Coverage

OPA Report 15-01: Government of Guam (GovGuam) Use Tax Exemptions and Collections
(Issued in March 2015)

The OPA concluded CQA’s record management process, use tax exemption processes, and its
system of internal controls (checks and balances) for managing and recording use tax collections
need improvement. Specifically:

Valuable sources of economic data needs to be assessed and better maintained;

Better record keeping is needed to ensure completeness of incoming cargo documentation;
Oversight and guidance are needed to ensure use tax exemptions are made in accordance
with the law; and

Controls need to be established to ensure use tax collections deposits are properly
accounted for, recorded, and deposited in a timely manner.

OPA Report 14-02: Government of Guam Use Tax

(Issued in April 2014)

The GovGuam use tax process is problematic and in need of significant improvements. As a result,
there is a high probability of lost revenues for GovGuam and susceptibility to fraud, waste, and
abuse due to non-assessment and improper exemptions of use tax. These conditions occurred
because there is no GovGuam agency who is fully responsible for reviewing, monitoring,
reconciling, or collecting Use Tax. Specifically:

Total amount of use tax assessments and collections is unknown,;

No GovGuam agency is collecting outstanding receivables, which according to DOA’s
records have accumulated to $4.9M in FY 2013. These receivables are not recorded in
DRT’s system; and

There is no documentation to support that use tax exemptions are granted in accordance
with law.
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AG’s Opinion on Use Tax

Leonardo M. Rapadas

Phillip J. Tydingco
Attorney General

Chief Deputy Attorney General

April 28, 2011

INFORMATION AND GUIDANCE Ref: CQA 10-1284
TO: Director of Custorns and Quarantine
FROM: Assistant Attorney General

SUBJECT: Payment of Use Tax

On December 29, 2010, this Office received a request for guidance regarding payment of the Use Tax.
You have indicated that 11 GCA §28105(e) provides the following:

() The Guam Customs and Quarantine Agency shall collect the use tax mandated by
this chapter on behaif of the Department of Revenue and Taxation on:

(1) taxable property which comes in at the Guam Commercial Port, or any other seaport
in Guam, with any tax for which an exemption is not claimed, to be collected prior to
release;

(2) taxable property which comes in as freight or unaccompanied baggage at the A.B.
Won Pat International Airport, or any other airport in Guam; and

(3) taxable property which comes in as accompanied baggage at the A.B. Won Pat
International Airport, or any other airport in Guam.

You further indicated that the Department of Revenue and Taxation (DRT), together with representatives
from CQA, the Department of Administration, the Legislature, the freight forwarding community, the
import/export community, ocean carriers and the airlines, met as a Public Private Task Force to determine
the processes and procedures which these taxes will be collected at the ports of entry. It was determined
that CQA is required to collect the Use Tax on shipments arriving at the seaport prior to release, but no
such payment is require prior to release on goods coming in at the airport.

You indicated that it was agreed upon by all those in attendance that CQA will collect the use tax prior to
release of cargo at the seaport. With respect to the amrival of cargo at the airport, it was agreed that CQA
will assess the tax, release the cargo to the freight forwarder for delivery to the consignee together with
the tax assessment and will regain the government’s copies of the tax assessment for seven days whereby
the importer can make payment. If no payment is received within that seven day period, CQA will

287 West O'Brien Drive » Hagétiia, Guam 96910 « USA
(671) 475-3324 « {671) 472-2493 (Fax)
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AG’s Opinion on Use Tax

April 28,2011
Information and Guidance
CQA 10-1284

Page 2 of 5

forward the tax assessment documents to DRT for collection. You indicated that this was agreed upon by
all.

You have further indicated that on October 1, 2010, CQA was appropriated funds to utilize new
warehouse space at the Guam Integrated Air Cargo Facility. This space affords CQA the ability to
hold/safeguard taxable cargo arriving at air cargo, and to collect payments due upon them prior to release.
You further indicated that for these reasons, together with 5 GCA §73119, CQA intends to implement a
“pay before release” use tax collection program for air cargo goods similar to that in being performed at
the commercial port. Under this program, CQA will assess the Use Tax on taxable commodities, take
custody of and safeguard them in our warehouse pending payment, and when payment is received, release
the goods to the taxpayer.

You informed the freight forwarders of your proposed collection plan and received a letter from DHL
expressing concerns with respect to this proposal. DHL has stated that they understand that CQA will
refuse customs clearance for all DHL shipments unless DHL assures that the Use Tax on all taxable
shipments has been collected and paid to Guam in advance of clearance. They also note that these
collection obligations are being imposed on other express delivery companies, but are not being imposed
on the U.S. Postal Service.

In opposing this process, DHL argues that it would unlawfully compel them to become tax collectors for
Guam, and that the procedures that will be implemented are in violation of the Federal Aviation
Administration Authorization Act (“FAAAAA”) 49 USCA §14501, and the Airline Deregulation Act
(“ADA"), 49 USCA §41713, and as such, are preempted by these Acts.

Discussion
11 GCA §28105 provides in part:

§ 28105. Persons Taxable; Computation of Tax; Payable When.

Every person who imports into Guam, or acquires in Guam from any other person not
taxable under 11 GCA, Chapter 26, in respect to the transaction by which the former
acquired the same, any property for his use or consumption, shall be subject to a tax in
respect to such use or consumption at the rate in this Chapter provided, measured by the
value of such property, which tax shall be payable:

(a) In the case of property imported in foreign commerce, at the time such property
loses its character as an import and its immunity as such from taxation by the government
of Guam;

(b) In the case of property imported in interstate commerce, at the time such property
comes to rest in Guam and ceases to have its character as an article in interstate
comumerce; and

(c) In the case of property acquired otherwise than through importation into Guam by
the taxpayer in foreign or interstate commerce, at the time of such acquisition;

(d) In the event that the tax may not legally be levied in respect to_the property
concerned at the time and under the circumstances provided in Paragraphs (a), (b) or (¢
of this Section, the tax shall be levied and become payable at the commencement by the
taxpayer of any use or consumption of the property which is taxable by the government
of Guam.

(Emphasis added).
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11 GCA §28108.1 outlines the time for payment:

§ 28108.1. Payment of Use Tax.

All taxpayers against whom a tax is levied by the provisions of this Chapter shall pay Use Taxes
immediately upon the property’s importation or use. The Use Taxes shall be paid at authorized banks,
financial institutions or at designated offices of the government of Guam.

(Emphasis added).
11 GCA §28109 outlines the reporting requirement by importers, such as DHL, and provides:

§ 28109. Reports by Importers and Others.

For the purpose of enabling the Commissioner to determine whether or not the provisions
of this Chapter are being complied with and to prevent evasion of the tax hereby
imposed, every person who imports any property into Guam or who acquired property in
Guam from any other person not taxable under 11 GCA, Chapter 26, in respect to the
transaction by which the former acquired the same (whether or not he then is, or can then
legally be, taxed in respect to such property or the use or consumption thereof under this
Chapter) shall make a report to the issioner, setting forth, in such reasonable detail
as the Commissioner by regulation may prescribe, the description, quantity, character and
value thereof, and such information as may be reasonably necessary to determine the

taxability or non-taxability of the person making such report in respect to the property
covered thereby.

Thus, the importer, i.e, DHL, should provided to DRT a copy of the packaging slip, so DRT can
determine whether the goods should be taxes. DHL would not be the taxpayer, however; the taxpayer
would be the consignee, or the person who ultimately receives the goods.

11 GCA $28110 contains provisions for collection of the tax by the seller, however, companies such as
DHL and UPS are not sellers, but rather are delivery agents. Thus, 11 GCA §28110 would not be
applicable to DHL.

49 USCA §41713(b)(4)(A) provides:

§ 41713. Preemption of authority over prices, routes, and service

(4) Transportation by air carrier or carrier affiliated with a direct air carrier.—-

(A) General rule.--Except as provided in subparagraph (B), a State, political subdivision
of a State, or political authority of 2 or more States may not enact or enforce a law,
regulation, or other provision having the force and effect of law related to a price, route.

or service of an air carrier or carrier affiliated with a direct air carrier through common
controlling ownership when such carrier is transporting property by aircraft or by motor
vehicle (whether or not such property has had or will have a prior or subsequent air
movement).

49 USCA §40116(a) provides that the term “State™ includes a territory or possession of the United States.
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The preemption provision of 49 USCA §41713 was discussed in United Parcel Service, Inc. v. Flores,
318 F.3d 323 (1" Cir. 2003), which has facts similar to those at issue. In UPS, Puerto Rico enacted a
statute which prohibited interstate carriers from making deliveries without either prior proof of
recipient/addressee’s payment of a territorial excise tax, or the carrier’s prepayment of the amount of tax
on the addressee’s behalf,

Later, the Puerto Rico Legislature amended the law which would allow air carriers to transport packages
to consignees without restrictions, and require consignees to pay the excise tax within two business days.
Under the Act, the air carriers would then provide the Secretary “the minimum information agreed as
necessary in order for the Secretary to proceed to collect the excise taxes, without unreasonably
interfering in the ordinary course of business in interstate commerce.” United Parcel Service at 328.

Two days after enactment, the Legislature repealed the Act and reinstated the conditional ban on delivery
as well as the prepayment alternative, and thereafter UPS sued claiming that the Puerto Rico legislation
was preempted by 49 USCA §41713. The Count, in reviewing 49 USCA d41713 had to determine
whether the laws at issue were “related to a price, route, or service” of UPS. It determined that the phrase
“related to” has a broad meaning and found that “a sufficient nexus exists if the law expressly references
the air carrier’s prices, routes, or services, or has a ‘forbidden significant effect’ upon the same. UPS at
335 (citations omitted). The Court made the following findings:

The challenged scheme both refers to and has a forbidden significant effect on UPS's
prices, routes or services. Section 9066-the linchpin of the scheme- forbids delivery
unless and until a recipient produces a certificate from the Secretary. *336 Compliance
with this provision significantly affects the timeliness and effectiveness of UPS’s service,
which includes the delivery of packages on an express or time-guaranteed basis.
Likewise, the prepayment mechanism imposes extensive requirements that must be met
before a carrier may make a lawful delivery. These requirements create a substantial
burden on UPS, in the form of additional labor, costs, and delays. The undisputed record,
as chronicled by the district court below, shows that this burden directly and significantly
affects UPS's routes and services, which depend upon an orderly flow of packages.

United Parcel Service at 335-336.

Like UPS, DHL also delivers packages on an express or time-guaranteed basis. The proposed system of
prohibiting delivery until the addressee pays the tax, or having DHL collect the tax would have a
“forbidden significant effect” on DHL’s prices, routes or services, and would impose a substantial burden
on DHL in the same manner it would have done in the UPS case. Thus, the proposed scheme has been
preempted with respect to air carriers such as DHL, and UPS.

Customs should permit delivery by DHL and obtain a copy of the commercial invoice at the time
Customs clears the package in order to determine whether a tax should be assessed. If a tax is assessed, in
accordance with 11 GCA §28108, the taxpayer is then required to file a monthly tax return with DRT no
later than the twentieth day of the following month, summarizing the tax due. The tax shall be paid no
later than the 20™ day of the following month. The Legislative Committee Report on this section reveals
that the payment is due the same day as the tax return is due.

With respect to enforcement, once the tax remains unpaid after the due date, 11 GCA §28111 provides
that DRT has all the rights and powers conferred upon him by 11 GCA Chapter 26. This Chapter

addresses the Business Privilege Tax and thus the enforcement and collection tools available under that
Chapter are available for enforcement and collection of the Use Tax. 11 GCA §26102(b)(13) provides for
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notice and demand for payment of the tax liability if it is not paid by the due date. 11 GCA §26103
provides for the filing of a tax lien with the Department of Land Management.

If the tax is not paid, DRT may issue a warrant for the collection of the Use Tax in accordance with 11
GCA §26104(b) which provides:

{b) Distress. The Tax Commissioner may issue a warrant for the collection of any tax
levied under this Chapter, plus penalties and interest accrued in accordance with law,
directed to the Marshal of the Superior Court; such warrant shall have the same force and
effect as a writ of execution issued by a court and it shall be levied and sale made
pursuant to it in the same manner as a writ of execution. The Marshal shall receive, upon
completion of his services pursuant to such warrant, and the Tax Commissioner is
authorized to so pay to the said Marshal, the same fees, commissions and expenses in
connection with such services as are provided by law for similar services pursuant to a
writ of execution.

Customs also has certain powers granted by 5 GCA §73132 if it has been notified that DRT has filed"a
lien against the taxpayer. Specifically, Customs is permitted to refuse delivery of merchandise if it is
aware that there is a tax lien against the 1axpayer. 5 GCA §73132 provides:

§ 73132. Notice of Lien.

Whenever the Collector of Customs shall be notified in writing of the existence of a lien
for freight, charges, or contribution in general average upon any imported merchandise
entered for warehousing or taken possession of by him, he shall refuse to make delivery
thereof until proof shall be produced that the said lien has been satisfied or discharged.
The rights of the government of Guam shall not be prejudiced or affected by the filing of
such lien, nor shall the government of Guam be liable for losses or damages consequent
upon such refusal to permit delivery. If merchandise, regarding which such notice of lien
has been filed shall be forfeited or abandoned and sold, the freight, charges or
contribution in general average due thereon shall be paid from the proceeds of such case
in the same manner as other lawful charges and expenses are paid therefrom.

It should be noted, however that with respect to companies such as DHL, and UPS, 49 GCA §41713
preempts 5 GCA §73132. In other words, with respect to delivery by DHL or UPS, if Customs is aware
of a lien filed against the taxpayer, and DHL or UPS is bringing in more goods for delivery to the
taxpayer, Customs may rot refuse delivery under §73132. In this case, DRT would have to obtain
payment in accordance with 11 GCA §26104(b). Use of 11 GCA §73132 is permitted if the goods are
being released to a person other than a delivery carrier such as DHL or UPS.

Conclusion
Customs may not require carriers such as DHL or UPS to pay the Use Tax before releasing goods to them
for delivery. Customs may not refuse clearance of goods brought in by air if the goods are being released

to DHL or UPS for delivery. Customs may require payment of the tax by the taxpayer at the time of
jmportation, in accordance with 11 GCA §28108.1 if the taxpayer is the person that is clearing the goods

at the airpont.
E/“MLZCOQIEQ/}]

Assistant Attomey General
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¢. For multiple or consolidated shipments cleared by a forwarding agent, the officers will
annotate on each shipment listed on the house manifest, the same annotations for single
consignments. Additionally, the number of use tax assessed and exemptions granted,
will also be annotated on CQA’s master airway bill of lading.

d. All information on CQA’s airway bill of lading will be recorded into our existing e-log
system for tracking and data collection purposes.

e. Until the acquisition of a CMIS, these new requirements will improve our tracking
abilities and quality assurance review conducted by supervisors and managers.

CQA anticipates incorporation of this new requirements to be implemented by the end of
January 2020 or sooner. Responsible party will be Colonel Francis Fejarang, Assistant
Chief Inspection and Control Division, CQA.

2. Update SOP to include a threshold in_assessing cargoes subject to personal exemption for
better polic idance.

As mentioned in the report, CQA officers utilize their professional judgement in
determining a threshold for personal exemptions. To improve in this area CQA will engage
with DRT to develop both a uniform threshold for personal exemptions and explore other
best practices for policy guidance.

CQA anticipates completion of this collaboration and guidance to be implemented by
March 2020. Responsible party will be Officer Johnric Mendiola, Research and
Development Section, CQA

3. Aggressively pursue the acquisition of a CMIS to minimize, if not to_eliminate manual
processes and solve all relevant issues.

CQA agrees with the recommendation and is aggressively pursuing an automated
management system. CQA is currently working closely with the Bureau of Statistics and
Plans to submit a grant application to fund the acquisition of hardware, software, and
technical services for a border management information system. Aside from this venture,
CQA has contacted the United Nations Conference on Trade and Development, for the
possibilities of conducting a feasibility for the use of the Automated System for Customs
Data, centric to customs administration as another possible solution for our information
management needs. CQA is prepared to move forward with either or both options and
understands that in addition to the actual physical implementation of the system, that
training, amendments to existing statutes and creation of rules & regulations will be needed
to run concurrently in order to see this into fruition.

CQA projects that the CMIS will require a longer timeline between, twelve (12) months to
thirty-six (36) months. Responsible party will be Officer Johnric Mendiola, Research and
Development Section, CQA.

Mailing Address: 770 East Sunset Boulevard, Suite 240, Tiyan, Guam 96913
Executive Office: 770 East Sunset Boulevard, Suite 250, Guam Integrated Air Cargo Facility, Tivan, Guam 96913 2
(671) 475-6202 1 (671) 475-6227 Fax | www.cqa.guam.gov
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4.  Separate Use Tax collections from other fees on the Depositor’s Form.

A directive will be issued to CQA administration personnel to prepare separate depositor’s
forms for CQA fees and Use Tax that are transmitted to DOA.

This directive will begin by the start of next January 2, 2020. Responsible party will be
Officer Johnric Mendiola, Research and Development Section, CQA.

5. Consult the Office of Technology and collaborate to address the incapability of the existing
accounting infrastructure to interface the CQA and DRT systems.

CQA will work with OTECH, DRT, and with DOA to improve the accounting interfacing
infrastructure. As a shared user to the individual systems operated by DRT and DOA, CQA
is willing to make agreed upon changes to interface with these systems.

CQA will contact these agencies to begin discussions on the interfacing. Since CQA will
be a user of these shared systems, we are unable to provide a timeline at this time for
completion. Responsible party will be Officer Johnric Mendiola, Research and
Development Section, CQA.

CQA staff is already working on testing and implementing these solutions, collaboration with DRT
for additional training for tenured officer on use tax has been initiated.

Once again we appreciate your office efforts and recommendations, should you have any questions
your auditors may contact Officer Johnric Mendiola, at 475-6219.

;1@ /
ke Q. Peredo

Director CQA

Mailing Address: 770 East Sunset Boulevard, Suite 240, Tiyan, Guam 96913
Executive Office: 770 East Sunset Boulevard, Suite 250, Guam Integrated Air Cargo Facility, Tiyan, Guam 96913 3
(671) 475-6202 | (671) 475-6227 Fax | www.cqa.guam.gov
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Appendix 7:
Status of Audit Recommendations

1 | DRT Director 1de sufficient resources to

prioritize processing of Use Tax
forms and reduce backlog.

" OPEN

Page 1 of 2

Please provide target date
and title of official(s)
responsible for
implementing the
recommendation.

of a CMIS.

2 DRT Director | Meet with CQA on issues regarding OPEN | Please provide target date
taxpayer’s information on Use Tax and title of official(s)
Assessment Forms. responsible for

implementing the
recommendation.

3 DRT Director | Provide updated Use Tax training OPEN | Please provide target date
to CQA personnel. and title of official(s)

responsible for
implementing the
recommendation.

4 CQA Director | Maintain a record of exemptionsand | OPEN | Please provide target date
SUpErvisory reviews. and title of official(s)

responsible for
implementing the
recommendation.

5 CQA Director | Update SOP to define threshold in OPEN | Please provide target date
assessing cargoes subject to and title of official(s)
personal exemption for better responsible for
policy guidance. implementing the

recommendation.

6 CQA Director | Aggressively pursue the acquisition OPEN | Please provide target date

and title of official(s)
responsible for
implementing the
recommendation.
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Strengthen internal controls on Use |

Page 2 of 2

CQA Director
Tax payments, collections, and and title of official(s)
deposits to prevent potential fraud. responsible for
implementing the
recommendation.
8 CQA Director | Separate Use Tax collections from OPEN Please provide target date
other fees on the Depositor’s Form. and title of official(s)
responsible for
implementing the
recommendation.
9 DOA-TOG Verify Use Tax collections against OPEN Please provide target date
TPS. and title of official(s)
responsible for
implementing the
recommendation.
10 | DRT and DOA | DRT coordinate with DOA to OPEN Please provide target date
Directors establish and book the Use Tax and title of official(s)
receivable for consolidation in the responsible for
GovGuam Financial Statements. implementing the
recommendation.
11 | CQA, DRT, and | Consult with the Office of OPEN Please provide target date
DOA Directors | Technology on the interface the and title of official(s)
CQA and DRT systems. responsible for
implementing the
recommendation.
12 | CQA, DRT, and | Incorporate a control numbering OPEN Please provide target date
DOA Directors | sequence on the Use Tax Assessed and title of official(s)
Forms. responsible for
implementing the
recommendation.
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